Litigation Happens

Litigation is a civil society’s answer to violence. As recently as fifty to a hundred years ago, landlords in this country routinely solved their tenant problems by taking the law into their own hands, without resorting to the courts or a local rent board. Many times they lived to regret their actions. Because the two sides most often view their circumstances and the relationship itself in terms of conflict, one could expect a tenant to physically defend his home with the same force and conviction as a landlord recovering his property. Fortunately, there is recourse to the justice system. Unfortunately, few understand the scope of its powers or how to use them sensibly.

The dictionary defines “litigation” as “the process of carrying on a lawsuit.”

It derives from the Latin lis or lit (lawsuit) + agare (to drive). My first book,

Landlord-Tenant Solutions in California (IPH, San Francisco, 1998), stressed the value of resolving disputes before trial and, if at all possible, before commencing litigation. Nothing has occurred since then to modify that perception. Indeed, many cases, including those I have litigated, have only confirmed this.

The judicial process is time-consuming, costly, and usually accompanied by a high level of emotional distress. By their very nature, landlord-tenant disputes are more intense than most other forms of litigation, as they typically involve possession of someone’s home. In addition, these cases may involve huge monetary claims based on wrongful eviction, emotional distress, punitive damages, and legal fees.

The lowest dollar level of litigation in California is assigned to the Small

Claims Court. Each county has one. Claims for up to $5,000.00 can be heard there. Tenants often sue in Small Claims Court for the return of their security deposits. But possession of a rental unit cannot be recovered there. The Superior Court has jurisdiction over such claims. The biggest advantage of Small Claims Court is that a party can represent herself-lawyers are not allowed to represent anyone in this court. By eliminating the element of legal fees, Small Claims becomes the optimal forum in which to resolve smaller disputes. By contrast,
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For larger disputes such as unlawful detainer (eviction) and wrongful eviction (claims brought by tenants) cases, the Superior Court has jurisdiction. When early settlement cannot be achieved, such an action is necessary as a last resort when possession of a dwelling is at stake or where a large claim for fraudulent behavior is involved. Because the statute of limitations (deadline) for filing such claims is sometimes only one year from the occurrence of the event, filing suit may be necessary simply to preserve the claim. In addition, negotiations will be useless if there is no potential for successful litigation.

The following three chapters in this section deal with the different types of landlord-tenant litigation. However, a few general observations can be made about all three: To the extent possible, a thorough estimate of all costs should be made before embarking on litigation. An honest analysis of the probability of success should also be prepared. The legal counsel engaged should be an expert, as his ultimate cost is often less than employing an inexperienced attorney who will need considerable additional time to come up to speed. And, hard as it may be on the ego, one should be willing to compromise as soon as an acceptable offer is made.

It is also important to note that upwards of ninety-five percent of these cases settle before trial. In hindsight, it is possible to see that some cases achieve the same results on the morning of trial that were offered many months before.

The end result differs only by the significant effort and cost of the attorneys at work in the meantime. Finally, for property owners, it is far superior to be defended by attorneys paid for by an insurance company than to operate on their here follows a review of the ways that landlords, tenants, and their attorneys cause each other (albeit often out of necessity) great anguish, expense, and humiliation through the process of litigation.

_

own resources-or, as we say in the profession, “bare.” So, without further ado,
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