Tenant v. Landlord

Litigation

Many capable tenant attorneys in San Francisco earn their living suing landlords.

They know the law and they know what situations to look for. The fact is that situations arise all too frequently to give cause for tenants to sue landlords. This chapter discusses the most common types of claims and how they come about.

Tenants Who Successfully Contest Evictions

It is very common for San Francisco landlords to serve an improper eviction notice. Most often this is the result of simple ignorance. California law requires strict compliance with all procedures in an unlawful detainer (eviction) case. So, filing suit a day early, or serving the notice without full technical compliance, often results in the landlord losing the case, at least on the first go-round.

The Rent Ordinance provides that any attempt to improperly recover possession equates to a “wrongful endeavor.” In fact, all the “damages” experienced by the tenants (including emotional distress claims if the landlord knowingly or recklessly violated the law) will be tripled (subsections 37.9(e) and (f)). (See a simplification of the Ordinance in Chapter 6, with full text in Appendix A.)

Therefore, if a landlord loses in court, either on the merits or because of a technical defect, he or she is automatically liable for the tenant’s losses multiplied by three (as well as the fees for the tenant’s attorney). Additional punitive damages are also available. This is a form of strict liability.

Tenants and their attorneys are quick to file these suits, sometimes to force a settlement before the landlord prevails on a second eviction attempt. Often, this can actually be a benefit to the landlord who has the right insurance. If the original case was hard to settle because the tenant needed money to move out, now it is the insurance company’s money on the table to allow the tenant to do so.

However, without proper coverage, the landlord faces steep out-of-pocket costs.
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Wrongful Eviction

The previous instance concerns an unsuccessful attempted eviction by a landlord.

However, when the landlord succeeds in recovering the dwelling, and then it thereafter appears to be a fraudulent effort, the tenant can sue as a result. This is known as “wrongful eviction.”

Authority for such claims under California law has existed even before rent and eviction control were adopted in San Francisco in 1979. However, the twotiered rent system resulting from that legislation has created a booming business for this type of litigation.

The typical situation arises after an owner-move-in. Sometimes the tenants do not even contest the case. They just move out after receiving the thirty-day notice. But the landlord is expected to move in within three months, and to remain in possession of the dwelling for three years. (Note: The presumption that a landlord did not act in good faith by not complying with these time periods may be unenforceable under Fisher v. City of Berkeley (1984) 37 Cal.3d 644).

But, of course, circumstances sometimes change. The owner may have acted in good faith, without ulterior motive, just as required by the Rent Ordinance. For instance, a job offer or other personal event may have caused the owner to relocate to another city. Should the unit become vacant within the three years that the landlord is required to inhabit the dwelling, amendments to the local Ordinance in November 1998 require the landlord to re-rent the unit at the previous tenant’s rent. In addition, it must first be offered to the last occupying tenants (section 37.9B). (Note that this legislation has been challenged in court, and probably will not be resolved for some time.)

The landlord can be sued if he does not attempt to contact the previously evicted tenants or if he rents it at a higher rent. Many tenants evicted for an owner-move-in will vigilantly protect their rights. They will conduct surveillance to see if the landlord moves in and remains there for three years as his principal place of residence. And they will readily sue if they believe the landlord has not complied with these requirements.

Each case is driven by its own particular facts, and so broad generalizations cannot be offered about the outcome of these cases. It is important to note that the statute of limitations (deadline) by which the tenant must file suit is one year from discovering (or when she should have discovered) the alleged wrongful eviction. If the notice is defective on its face, then the one-year statute begins to run from when the notice was served. Again, here the correct type of landlords’ liability insurance will be crucial. The damages claimed in these suits are: the rent difference the displaced tenant is now paying, times the number of years she would have remained in the apartment, times three (automatic trebling), plus emotional distress and attorney’s fees. Tenant v. Landlord Litigation 117

Habitability

The simplest venue for a breach-of-habitability claim is the Rent Board.

There, tenants can file a Petition for Reduced Housing Services (see Chapter 12). No lawyers are needed, and a short hearing will usually resolve the matter. A rent reduction for the past months during which the lack of habitability existed can be ordered. The rent can also be abated until all mandated repairs have been made.

A court action may be required for those cases in which the conditions were more severe, such as when raw sewage regularly backs up into the unit or when the owners stubbornly refuse to provide heat. In these instances, attorneys’ fees may be awarded if there is a written rental agreement that provides for them (as virtually all written rental agreements do). Also, the owner may be ordered to pay damages for emotional suffering as well as all economic damages.

The tenants may already have vacated the property as a result of extreme conditions. They may even claim that their increased rent at a new location is a result of having been “constructively” evicted. Their best witness will be a City building inspector who has issued a citation for housing- or health-code violations.

To avoid such liability, landlords should make any and all needed repairs.

They should also conduct regular inspections of their properties. Finally, owners should always employ qualified professionals to maintain and manage their income properties.

Discrimination

A substantial body of federal, state, and even local law is devoted to the human rights aspects of the renting of housing. Landlords must be cautious to avoid even the appearance of discrimination based on race, ethnicity, gender, sexual orientation, or family size.

Economic discrimination is a legitimate method to determine the ability of prospective tenants to pay the rent. But the source of the tenants’ income (e.g., government support) is not a legitimate basis to deny housing.

If improper discrimination can be proven, judgments and settlements for hundreds of thousands of dollars are not unusual. The laws allow for the recovery of attorneys’ fees and punitive damages.

Property owners should maintain scrupulous records showing the income levels and other business factors used to reject tenant applicants. If the decision in question is legitimate, documentation will then be available to prove a consistent history of decision-making to support any single case.
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Retaliation

State and local laws prohibit a landlord from taking action against a tenant (such as eviction) in retaliation for the tenant exercising her legitimate rights. In fact, if an eviction is commenced within six months of the tenant action, a legal presumption (shifting the burden of proof) is created against the landlord, making his ability to prevail that much harder.

This concept is usually used to defend an eviction, rather than as an affirmative claim. It can be used against almost every type of eviction except the Ellis Act (appeal pending before the California Supreme Court), and possibly nonpayment of rent (conflicting authority exists on this point).

However, tenants are now bringing affirmative suits against landlords in

San Francisco when they were evicted pursuant to the Ellis Act. (See Chapters 5 and 15 for discussion of this type of eviction.) If the tenants can prove that the Ellis Act eviction was primarily motivated to seek revenge against them for their proper assertive behavior, large court awards can (and have been) awarded.

These include punitive damages and attorneys’ fees. Insurance companies may defend these actions but sometimes resist payment of the judgment for such malfeasance.

Insurance

State law prohibits insurance carriers from paying a claim for the intentional misbehavior of an insured. But it is their duty to defend and cover all types of negligence.

Landlords are well advised to review their insurance policies to be assured that they are covered for personal injury liability, including wrongful eviction. If they do not have such coverage, they should promptly obtain it. If their policy is unclear on this point, they should send a written demand to their insurance agent specifying that this exact coverage must be verified or added to their policy. Assuming the correct policy is in place, suits brought by tenants against landlords are generally defended and settled, even for a mix of negligence and intentional claims. Then, it becomes much less a personal problem for the property owner, since the legal fees and settlement are paid directly by the carrier, and the matter usually goes away without any extensive involvement by the landlord.
